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Agenda

• Educate you about recent and proposed laws 
that could make the most significant changes in 
the federal labor laws in 75 years

• Provide you with an action plan to help you get 
ready for these changes

• Ultimately, to help you protect your businesses 
regardless of what happens



• Total union membership 
is now below 13%

• Membership is down 
from 34% at its peak

• It’s down to 7.6% in the 
private sector

http://www.bls.gov/news.release/union2.nr0.htm

Unions Have Been In A Steady Decline



Unions Have Been In A Steady Decline

• Only 2,000 elections last year 
vs. 8,000 30 years ago

• 84% of all petitions involved 
employers with fewer than 100 
employees

• Unions won 66.8% of RC 
elections in 2008 (up from 
60.4% in 2007)

• Unions get recognized 90% of 
the time when the employer 
remains neutral



The National Labor Relations Board 

• “Independent” federal agency that 
oversees the National Labor Relations 
Act (NLRA)

– The NLRA is the primary law 
governing relations between unions 
and employers in the private sector

◦ Guarantees the right to organize 
and bargain collectively, and to 
engage in other protected 
concerted activity 

• Comprised of 5 members, 3 of whom are 
from the same political party as the 
current President



The National Labor Relations Board 
• Currently there are only 2 members –

Wilma Liebman (D) and Peter Schaumber
(R)

– President Obama gets to nominate 2 
Democrats and 1 Republican

◦ Craig Becker and Mark Pearce  will 
fill the Democratic seats.  Becker is 
the Associate General Counsel for 
SEIU and the AFL-CIO. 

◦ Brian Hayes will fill the Republican 
seat.  Hayes is the Republican Labor 
Policy Director for the U.S. Senate 
Committee on Health, Education, 
Labor and Pensions.



Proposed Laws That Would “Change the 
Rules”

• EFCA

• RESPECT Act

• The Patriot Employer 
Act



EFCA:  The Badly-Named “Employee Free 
Choice Act”
1. No more secret ballot elections

– Unions would gain recognition 
through card check

2. Changing the rules of bargaining

– Mandatory mediation after 90 days

– Interest arbitration after 120 days

3. Increasing penalties against employers

– Treble back pay damages

– $20,000 fines



What Are Union Leaders Saying?

EFCA is the “most important labor legislation 
since 1935 (Wagner Act).”

John Sweeney, President, AFL-CIO

EFCA would cause unions to “grow by 1.5 million 
members a year, not just for five years but for 10 
to 15 straight years.”

SEIU Head Andy Stern



How Do Unions Take Over Employees’
Rights Now?

Union May Send Demand
Letter For Recognition

Employees
*Dissatisfied
*Discouraged
*Disenfranchised

PETITION 
FILED W/ 

NLRB
SECRET BALLOT 

ELECTION
RECOVERY

CAMPAIGN PERIOD
6 weeks

Win
Lose

ObjectionsHearing

CARD SIGNING

*30% (Required)/*60-70% (Targeted)
BARGAIN



Authorization Cards

· The focus of the organizing drive

· Indicate that employees want the union to 
represent them in all matters related to wages, 
hours and working conditions 

· Like a “blank check” or a “power of attorney”

· Good for one year from the date signed

· Once signed, not easily revoked



Authorization Cards

• Required for unions to take over 
employee rights

– 30% for an election 

– 50% for recognition

– 65-70% desired to start process

AUTHORIZATION TO UAW

Date 20 

I, authorize UAW to represent

me in collective bargaining.

Employed by

PRINT NAME

PRINT NAME

ADDRESS-NO. STREET CITY ZIP CODE

PHONE CLASS OF WORK HOURLY RATE DEPT. NO. SHIFT

COMPANY ADDRESS

YEARS OF SERVICE SIGNATURE OF EMPLOYEE

Authorization for Representation Under the National Labor Relati ons Act
I, the undersigned employee of

Company: __________________________________________

Address of Company: ________________________________
Authorize Local affiliated with the International Brother -
Hood of Teamsters, Chauffeurs, Warehousemen and Helpers of
America to represent me in negotiations for better wages, hours,
and working conditions.

(PLEASE PRINT)

Name ____________________________________________  Date  _______ ______

Home Address ___________________________________________________ ____

Social Security Number _______________________ Phone ___________ _______

Job Classification _____________________________________________ _______

Signature _______________________________



Obtaining Signatures

• A union can and will tell employees almost anything 
to get them to sign a card

• Even now, cards can be used to certify a union 
without an election

• Card signing may occur without the employer’s 
knowing anything about it

• In fact, unions frequently tell employees to keep the 
card-signing activity secret



What Can Employers Do Now To 
Oppose Unionization Of Employees?

• Exercise their “free speech rights” to tell 
employees of risks of unionization

• Employers can exercise these rights in a card-
signing drive and after a petition for election has 
been filed

• Employers are subject to certain rules: no TIPS 
(threats, interrogation, promises, or spying)



Workplace Communications

• On June 30, 2009, Oregon Governor Ted Kulongoski
signed S.B. 519, a bill that prohibits an employer   
from holding mandatory employee meetings to 
convey its views on religious and political issues, 
including union organizing.  The law becomes 
effective January 1, 2010.

• With its passage, Oregon became the first state in 
the nation to bar “captive audience” meetings.

• The victory may be short-lived, however, as the   
measure will surely face legal challenge.



What Happens Now If The Union Wins?

• Bargain for 1 year

• Neither party required to “give           
in” or make concessions

• No guarantee of a contract

• No third party can force either 
side to agree to specific terms

• No time limits on bargaining



What Happens Now If An Employer Makes 
Mistakes?

• No civil money penalties

• Back pay only 

• Reinstatement

• Limited injunctive relief

• Bargaining Orders in special 
cases



How Will Unions Take Over 
Employees’ Rights Under EFCA?

UNION DEMANDS
RECOGNITION

Employees
*Dissatisfied
*Discouraged
*Disenfranchised

BARGAINING BEGINS
90 Days

Hearing/Certification/Appeals

CARD SIGNING

*50% (Required)

MANDATORY 
MEDIATION

30 Days

INTEREST 
ARBITRATION

NO ELECTION COMPRESSED 
BARGAINING

ARBITRATOR 
DECIDES



So, What Does EFCA Change?

• Use and importance of cards

• Time frames of legal processes

• Bargaining requirements and outcomes

• Penalties



The Impact of “Card Check”

• Some employers may get stuck with a union 
before ever learning of employee interest in a 
union

• All employers will lose the right to educate 
employees in a 42+ day pre-election campaign 
about the risks associated with unions

• To avoid a union “ambush,” employers will 
need to invest more resources up front in 
union avoidance or risk employees making an 
uninformed choice



The Impact of “Card Check”

Employees will lose the right to:
• Vote in a secret ballot election
• Make a choice without peer pressure, coercion or 

intimidation
• Change their minds after signing a union card
• Be informed by their employer in a pre-election 

campaign
• Decertify a union after 1 year



Bargaining Rules Impact

• Time frame for bargaining would shrink dramatically

• Employers would effectively lose the right to say “no”

• Employers would have to compromise between giving in 
and accepting the decision of an outside arbitrator

• Arbitrators would be able to impose wages, benefits and 
other terms of employment on employers, including  
neutrality, union welfare or union pension plans

• Unions would be able to “guarantee” a first contract 

• The parties would be “stuck” for at least 2 years



Penalty Changes

• Unions would be able to harass employers with 
charge-filing

• Some employers might be afraid to speak out 
against unions

• If employers don’t educate employees, employees 
might make bad choices 

• Those employers who do choose to fight, would 
need to spend more resources educating 
supervisors



EFCA Will Pass
• In 2007, both the U.S House and Senate passed

EFCA

• In 2008, Democrats gained control in Washington 

• President-elect Obama was a co-sponsor of 
EFCA and has committed to signing EFCA into 
law

• It is unclear if EFCA will pass in some form in 
2009



RESPECT Act

RESPECT Act
(Re-Empowerment of Skilled and Professional 

Employees and Construction Tradesworkers Act) 



RESPECT Act

• Currently, “Supervisors” are excluded from the definition 
of covered employees

• “Supervisor” is defined as:

Any individual having authority, in the interest of the employer, to 
hire, transfer, suspend, layoff, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibility to direct 
them, or to adjust their grievances or effectively recommend such 
action, if in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but requires the 
use of independent judgment



RESPECT Act

• RESPECT Act would modify the definition of 
“supervisor” by:

- Deleting “assign”

- Deleting “responsibility to direct” and

- Adding a provision requiring that individuals 
spend the majority of their time performing 
other supervisory functions provided in the 
definition in order to be classified as 
supervisors



RESPECT Act

• The RESPECT Act was introduced on 
March 22, 2007

• Since November 2008, this bill has 
been Labor’s No. 2 priority



Under the RESPECT Act…

• Your current front line supervisors will not be 
considered management

• You cannot insist on their loyalty

• You cannot ask how particular employees feel 
about the union

• You cannot ask them about the issues that are 
driving the union effort

• You cannot tell them to campaign for the 
company



Under the RESPECT Act…

• So who can you use to run your campaign?

• In a typical manufacturing plant, the plant 
manager and his or her direct reports

• In a smaller plant, with a plant manager and one 
supervisor on each shift, an employer can use 
the plant manager....

• And that is not enough to win in most cases



The Patriot Employer Act

Because Some Employers Are More Equal Than Others….



The Patriot Employer Act

• Pay at least 60% of employee health insurance 
premiums

• Have a pension contribution plan of 5% or a 
dollar for dollar match of 5%

• Don’t outsource work overseas

• Agree to “neutrality” in union organizing drives



The Patriot Employer Act

• The reward for such “patriotism”:  A tax credit  of 
one percent of taxable income

• The federal government would create two tax 
rates for companies -- a favorable one for union 
(or likely to go union) employers and an 
unfavorable one for those who operate non-
union



The Impact of the Patriot Employer Act

• Will it encourage more companies to surrender 
to Labor?

– Probably not

• But, it gives unionized companies an advantage 
over their non-union competitors 

• And that is the point



What Should Employers Do Now?

Develop a customized plan
designed to target the different 
groups of people affected by 
EFCA



What Should Employers Do Now?

1. Oppose the passage of EFCA--it’s not too late!
– Review the proposed bills
– Contact elected representatives
– Solicit support outside the company
◦ Business associations
◦ Chambers of Commerce
◦ SHRM
◦ Industry Groups



What Should Employers Do Now?

2. Assess your vulnerability to union organizing

– Use all the tools available to get an accurate picture

– Consult our:
◦ Vulnerability checklist 
◦ Employer “Check-up” instrument

– If possible, fix major issues immediately

– Adopt a long-term “Action Plan” to address other 
discovered weaknesses



What Should Employers Do Now?
3. Review policies (HR “infrastructure”) that help to protect 

your union-free status 

– Union-free statement

– Problem solving (grievance) procedures

– EEO and no harassment policies

– No solicitation/distribution policies

– No access policies

– Bulletin board policies

– Electronic communications policies



What Should Employers Do Now?

4. Focus on building a “Pro-Employee” track record

– Solve employee problems

– Communicate with employees

– Make “fair” employment decisions

– Insure a safe workplace

– Keep pay and benefits competitive

– Let employees know you care



What Should Employers Do Now?

5. Train Supervisors on your union-free philosophy

– Pro-employee culture

– “Right of free speech”

– TIPS and FOES (facts, opinions, experiences)

– Anticipate that supervisors may become unit 
members under RESPECT



What Should Employers Do Now?

6. Train Supervisors to detect early warning signs

– Identify the early warning signs

– Prompt/detailed reporting

– Coordination of information

– Explain your contingency plans



Warning Signs Of Union Organizing

• Employees unusually busy and excited

• Employee groups stop talking or break up when supervisor 
approaches

• Employees request information about policies & benefits

• Employees’ behavior, attitudes, attendance or work changes

• A new “spokesperson” emerges

• Attempts to defy or irritate supervisor

• Strangers appear

• Literature, buttons, shirts, cards



What Should Employers Do Now?
7. Sell employees on your 

union-free philosophy

– Update your union-free 
policy statement

– Train your current 
employees

– Orient new employees

– “Sell” your philosophy on                                        
common goals/visions



What Should Employers Do Now?

8. Make safety a priority

– Have written safety rules 

– Publicize your commitment to safety 

– Orient and train employees about safe practices

– Reward good behavior

– Evaluate employees and supervisors on safety habits

– Hire a safety professional

– Form a safety committee



What Should Employers Do Now?
9. Promote open communications

– Regular meetings with supervisors and managers
– Proper use of employee committees
– Attitude or climate surveys
– Hotlines
– Bulletin boards 
– Electronic methods (intranet, video, etc.)
– Letter to homes
– Team building events/exercises
– Periodic in-person assessments



What Should Employers Do Now?

10.Solve employee problems
– Publish a step-by-step 

procedure
– Consider a “special”

procedure for EEO claims
– Consider appointing an 

“employee advocate”
– Consider mediation or 

arbitration



What Should Employers Do Now?

11. Make “fair” employment decisions
– Treat employees with respect and dignity
– Communicate rules and standards
– Enforce rules and standards consistently
– Give employees notice of deficiencies
– Investigate before acting
– Use progressive discipline (but don’t promise it)
– Adopt “appeal” procedures
– Provide employees with advance notice of changes



What Should Employers Do Now?

12. Keep pay & benefits competitive
– Comply with all wage payment laws
– Minimize use of status symbols to distinguish 

groups
– Explain pay plans and systems to employees
– Sell your benefits program
– Resolve employee pay issues promptly
– Conduct regular surveys of pay & benefits



What Should Employers Do Now?

13. Monitor off-site union activity
– Trends and new tactics
– Nearby union activity
– Unions likely to solicit your employees
– Competitors
– Industry-wide



Questions?
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Questions and Answers About The 
Employee Free Choice Act 

 
 
What exactly is the Employee Free Choice Act (“EFCA”)? 
 
 It is a revolutionary piece of proposed federal legislation.  It is the most sweeping 
change in America’s union labor laws in 75 years.  It really should be called the 
“Employee NO Free Choice Act.”  It was written by labor unions to benefit labor unions.  
It does three things: 
 

1. Eliminates government-run secret ballot elections for union status 
in a workplace.  A group of employees in a particular workplace is 
automatically union-represented if a majority of them sign “union 
cards.” 

 
2. Provides that a third party, a board of “arbitrators” (private judges) 

will decide the terms of a collective bargaining agreement 
(maximum two years’ duration), if the parties are not able to agree 
on one within 120 days after the first company-union bargaining 
session. 

 
3. Establishes punitive damages for company violation of labor law 

during a union organizing campaign of up to $20,000 per violation, 
and triple damages (like antitrust laws) if a union supporter is fired 
during an organizing drive. 

 
 

What are the chances of this law’s passage? 
 
 Very likely, in light of unanimous support by Democratic Party Senators and 
Congressmen, who in 2009 will be in the clear Congressional majority.  There is 
speculation that some of EFCA’s provisions may be amended prior to its passage to 
make the law less draconian.  However, union leaders who support the law have made 
clear their belief that President-Elect Obama would not have been elected without their 
support – $450 million in contributions and thousands of union campaign volunteers – 
and that they are in no mood to compromise on EFCA’s provisions.  Every Democratic 
Congressperson or Senator has pledged to support EFCA.  This pledge was a pre-
condition of any candidate receiving campaign money from unions in the 2008 political 
races.  President-Elect Obama also supports this new law, and has stated the law will 
give unions “freedom to organize.”  The country’s unions have demanded passage of 
EFCA within 100 days after Senator Obama is sworn in as President and Congress 
convenes in 2009. 
 
 
How will the “card check” law work in practice? 
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 All a union has to do is get 51% of employees in a particular workforce to sign 
union cards.  These are 3” x 5” cards which just say generally, “I want the union to 
represent me.”  The employees may sign without learning anything about the 
disadvantages of union representation.  An employee may often be subject to peer 
pressure to sign.  An employee will most often be asked to sign in public.  A typical 
scenario would be: 
 

 Company X has 30 employees at a warehouse.   Something is a 
source of employee frustration.  It could be a lower than expected annual 
wage raise, an increase in employee co-pay for health insurance 
coverage, a new “no nonsense” manager, or the termination of a popular 
employee that other employees perceive as “unfair.”  Whatever the 
workforce issue, a local union will exploit it.  It will call a “secret meeting” 
at a local pizza parlor, buy the beer and food, pass out union hats and t-
shirts, tell employees how the union will solve that problem and indeed all 
their workplace problems.  At an appropriate time, union cards will be 
passed out.  All attending employees will be expected to sign.  The union 
and pro-union employees will “high pressure” any reluctant or hold out 
employee.  The exit door will be blocked by union officials and only card 
signers will be allowed to leave.  There will be no debate and no privacy.  
There will be no secret ballot.  The union will get 16 or more employees to 
sign. 

 
This whole procedure is a little like electing a President based on the number of persons 
who sign a petition that they like a particular candidate, at a public rally held by the 
candidate’s supporters. 
 
 
What does a union card look like? 
  
 Like this: 
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How are unions selected right now for a particular group of employees? 
 
 By a secret ballot election, conducted by a neutral government agency, the 
National Labor Relations Board (“NLRB”).  The election is conducted under very 
stringent rules, called “laboratory conditions,” which are much more restrictive than 
those which apply to normal political elections.  The election is conducted after a 
campaign of several weeks’ duration, during which employees learn both sides of the 
union story.  This has been the law since the 1930s.  Under EFCA, employees may only 
hear the union side of the story. 
 
 
Why do the law’s supporters say this change is necessary? 
 
 Because companies make “fair” secret ballot union elections impossible by 
“brainwashing” their employees that unions are bad for them, by firing union supporters, 
and by intimidating employees into voting “no” in union elections.  The current law isn’t 
working.  The deck is stacked against unions.  The new law will bring justice to the 
workplace, and give unions and employees the fair shake that companies have been 
denying them.  Under EFCA, employees can decide to go union without company 
“interference” with their choice. 
 
 
Are these claims true? 
 
 In my view, these claims are utter hogwash.  They are designed to serve as 
“factual” reasons for EFCA’s passage, but they are not truly based on facts.  They are 
nothing more than union propaganda. 
 

• Fact:  Being a union supporter during an organizing drive is in 
reality job security.  Employers don’t dare fire such an employee, 
even in the same circumstances they would have otherwise, 
because they fear a union claim to the NLRB alleging an unfair 
labor practice. 

 
• Fact:  The NLRB aggressively polices the union organizing 

process.  If an election is tainted by employer misconduct, it is 
rerun.  Unions don’t lose elections because of employer unlawful 
acts.  Unions lose elections because many employees don’t want to 
buy their “product,” that is, “representation” in the workplace.  
Today, only 7.5% of the American private sector workforce is union-
represented.  Unions lose secret ballot elections fair and square, 
but they of course don’t like losing.  So they now want to change 
the legal rules to ensure they always win. 
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• Fact:  Under current law, unions have to gather signed cards from 
30% of a workforce in order to petition the NLRB to hold a secret 
ballot election.  In practice, they will always try to get more than this 
minimum 30% figure to increase their chances of winning.  
According to the AFL-CIO’s own statistics, when unions gather 
signed union cards from 50% of a workforce, they lose the resulting 
election 67% of the time, because employees who initially signed 
cards learn about the negatives of union representation in the pre-
election “campaign.”  In other words, it is relatively easy for unions 
to get signed cards, but hard to keep employee support after they 
learn the disadvantages of unions.  So obviously the unions want to 
“win” representation at a workplace by getting the requisite 50% 
cards only, without risking an election loss, after employees may 
get the facts and change their minds. 

 
• Fact:  The real union purpose behind EFCA is to be able to 

convince employees to sign union cards without giving them any 
opportunity to hear about the disadvantages of unionization – dues, 
fines, strikes, and loss of individual rights in the workplace – during 
a campaign period.  The NLRA now expressly states that 
employees have free choice to be union or union free.  It also 
expressly states that companies have the legal right to inform 
employees about the costs, burdens, and risks of unions.  EFCA 
will, in practice, eliminate these two current NLRA provisions. 

 
• Fact:  Right now, any company which intimidates or “coerces” 

employees in their union choices will be subject to NLRB legal 
proceedings.  Any company which fires a union supporter for anti-
union reasons will be compelled to reinstate that employee with full 
back pay.   

 
• Fact:  The “injustice” that EFCA is designed to “remedy” is really 

only that unions sometimes lose secret ballot elections.  Therefore, 
they want to do away with them.  Under EFCA, they “win” 
representation 100% of the time when they convince a majority of a 
workforce to sign union cards. 

 
• Fact:  The purpose of the NLRA has always been remedial rather 

than punitive.  EFCA changes all this. 
 

• Fact:  EFCA would give greater protection to union supporters from 
company discrimination than the legal protections given to any 
other group of American employees.  The NLRA provides for free 
legal representation by the agency’s own attorneys for any 
employee who has suffered anti-union discrimination.  Its 
procedures for litigating such disputes are very fast as compared to 
judicial litigation.  It is an investigatory, prosecutorial, and 
adjudicative agency all rolled into one.  No other class of American 
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employees protected by law from company discrimination has 
these rights.  African-Americans, women, older workers, Veterans, 
disabled persons, etc. do not have similar federal government 
protections.  No other employees have a statutory right to “triple” 
damages if they are unlawfully fired.  EFCA makes pro-union 
employees “special” in terms of such protections. 

 
 
But aren’t union cards a reliable way to determine whether or not a particular 
group of employees want a union? 
 
 No.  Union officials routinely lie and engage in pressure tactics to get cards 
signed.  They sometimes forge signatures.  The NLRB itself has concluded that cards 
aren’t reliable.  It has held: 
 

• Union cards are inferior to a secret ballot election. 
 

• Union card signing are “public actions,” susceptible to group 
pressure at the moment of choice, not like a secret ballot vote cast 
in private. 

 
• Signed union cards may not accurately reflect an employee’s true 

choice regarding union representation. 
 

• Workers sometimes sign a card just to get someone to stop 
pestering them. 

 
• Union card solicitation campaigns have been accompanied by 

misinformation and lack of information about the employees’ 
choices, and about the “union free” option. 

 
• Cards can be signed over a long period of time (the NLRB 

presumes a signed card is good for at least one year).  A secret 
ballot election presents a clear picture of employee union sentiment 
at a single point in time. 

 
• The NLRB doesn’t regulate card signings, like secret ballot 

elections, and thus they don’t have the same legal safeguards. 
 
Dana Corp., 351 NLRB No. 28 (2007). 
 
 
So if the NLRB has said union cards are inherently unreliable, how can 
Democratic federal legislators and unions support this new law? 
 
 Because it will give them both more power and money, regardless of the facts.  
In my view, EFCA is American politics at its worst.  EFCA is not based on logic or 
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reason.  EFCA was bought and paid for by $450 million of labor union contributions to 
Democratic political candidates. 
 
 
What about this “arbitration” of first labor contracts?  How does that work under 
EFCA? 
 
 Right now, labor contracts are the product of free negotiation.  Federal law says 
that companies must negotiate in good faith, but does not compel either party to agree 
to any specific proposal or to make any particular concession. 
 
 EFCA provides that a union will submit cards signed by 51% of employees in a 
workforce to the NLRB.  The NLRB will determine the “validity” of the cards.  This is a 
formality.  A card is “valid” if it is merely signed and dated.  Then the following timelines 
kick in: 
 

• 10 days after union request for bargaining:  Contract negotiations 
must start. 

 
• 90 days thereafter:  Negotiations between the parties occur. 

 
• 30 days thereafter:  If no agreement is reached, a mediator tries to 

help the parties agree. 
 

• At the end of this 30 days’ mediation:  The dispute will be submitted 
to a panel of arbitrators to decide the new contract. 

 
So a company’s wages, hours, and working conditions can be decided by a third 
party and forced on an employer over its objection? 
 
 Yes, at least for the first labor contract, with a maximum duration of two years. 
 
 
What standards will the board of arbitrators use in deciding the terms of a first 
contract? 
 
 None whatsoever are specified in EFCA.  The arbitration board can decide 
virtually whatever it wants, and there is no appeal. 
 
 For example, a company can be “stuck,” over its objections, with a binding labor 
contract with some or all of the following provisions: 
 

• No subcontracting of union employees’ normal work 
• No “union work” by supervisors 
• Employees must be fired if they don’t pay union dues 
• Minimum staffing levels 
• Strict seniority controls all job assignments 
• Restrictions on employee drug and alcohol testing 
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• Company participation in a union pension plan that is underfunded and 
may impose huge financial liability on a company 

• Severance pay for terminated or laid off employees 
• No employee payment of any part of health insurance premiums 

  
 
How likely is it that contract disputes will go to arbitration instead of being 
resolved by negotiation?   
 
 Probably very likely.  If a union can’t get an employer to agree to its desired 
contract terms, it will try to convince a third party to force those terms on an employer.  
A former pro-union Chairman of the National Labor Relations Board and current 
Stanford University Law Professor William Gould, has stated with astonishing frankness 
that under EFCA, “unions will sit back without bargaining in good faith.”   
 
 
Why is this arbitration provision so important to unions? 
 
 Because it greatly helps the unions to obtain signed union cards.  In their 
organizing drives, unions can now guarantee employees will be covered by a labor 
contract one way or another, and it will be “risk free,” they won’t have to strike to get a 
contract.  A contract will either be negotiated or forced on a company.  And the unions 
have the ability to get contract terms from an arbitrator that the company would never 
have agreed to in its own business judgment. 
 
 
What about EFCA’s new penalties for unfair labor practices in connection with 
organizing drives? 
 
 Under EFCA, if a company fires a pro-union employee for his lawful union 
activities, the company must pay the employee triple damages, that is, three times lost 
back pay. 
 
 If a company official commits repeated or willful unfair labor practices during an 
organizing drive or contract negotiations, punitive damages of up to $20,000 per 
violation can be assessed. 
 
 The law as to what a company manager can say to employees about unions is 
very complex and not always commonsensical.  Example: 
 

1. Supervisor says to employee, “I am concerned about the union 
activity that is going on.  Is there anything you want to talk to me 
about on this issue?”  The manager has not violated NLRA rules. 

 
2. Supervisor says to employee, “I am concerned about the union 

activity that is going on.  What can you tell me about it?”  The 
manager has committed an unfair labor practice, and the company 
may be assessed a $20,000 penalty. 



ATTORNEY-CLIENT PRIVILEGED 
 

Prepared by Corbett Gordon                                                                                                                   October 2, 2009 
Portland 79214.1 

8

 
 It is clear why unions support these new punitive damages.  They want to inhibit 
any employer communication to employees on union issues, and any discipline of a pro-
union employee, out of company fear of excessive financial penalties imposed by the 
government. 
 
 
Do these new penalties apply to unions who commit unfair labor practices in 
connection with organizing drives and contract negotiations? 
 
 No, just companies.  There is no union concern about increased financial 
penalties for their own illegal acts. 
 
 
Do unions respect signed union cards when 51% of their own employees want to 
unionize? 
 
 No.  They insist on a secret ballot election, and campaign by telling their 
employees they do not need a union to represent them.  Since 2000, unions have 
refused card check recognition requested by their own employees 126 times! 
 
 
So where do we go from here? 
 
 American companies are clearly the legal underdog under EFCA, but there are 
some proactive steps to take: 
 

1. Audit pay and benefits.  Benchmark both to avoid EFCA organizing 
and to avoid a horrendous labor contract if you can’t avoid it. 

 
2. Audit management for fairness, judgment.  Remember, 

management unfairness, inconsistency, and favoritism more often 
prompt employees to seek out a union than wage and benefit 
issues. 

 
3. Audit work rules, policies, and practices.  Implement the rules you 

want and need to fight EFCA in advance, e.g., no solicitation rules, 
third party visitors to premises rules, etc. 

 
4. Determine exactly who is a statutory supervisor exempt from union 

rights:  Offensive purpose, you can train; defensive purpose, you 
can invalidate cards if supervisor involvement. 

 
5. Engage in proactive training of employees now about dangers of 

authorization cards. 
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6. Engage in proactive training of supervisors now about responding 
to new law and union authorization card drives, and about the law 
regarding unlawful threats, coercion, and intimidation of employees. 

 
7. Establish a trained rapid response team. 
 
8. Decide bargaining units; create the ones you want that will best 

withstand EFCA organizing or unionization (smaller or larger, single 
or multiple facilities), depending on business needs. 

 
9. Establish employee involvement committees (the legal way) for 

open communication without unions.  Revise/implement procedures 
for employees to appeal discipline.  Establish a workplace culture of 
independent thought and speech by every employee; stress the 
importance of employees not letting anyone take away their right to 
speak and think for themselves. 
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If it has been awhile, or if you can’t even remember the last time your company reviewed employment-related practices, it’s
time for a “checkup.” Changes in employment law occur not only when new laws are passed, but also as the courts interpret
existing laws. Even subtle legal changes sometimes affect what should be included in a company’s policies and procedures.
To remain in compliance with applicable laws, a company should set a schedule and periodically review human resources
policies, practices and procedures to ensure that they are up-to-date.  

At Fisher & Phillips LLP, we routinely help our clients audit their human resource practices and review their employment law
compliance. With our help, you can make sure that you are doing things right. This checklist serves as a guide to help you
review your pay and benefits practices, policies and procedures, such as recruiting and hiring, training and supervising,
granting leaves of absence, disciplining and terminating employees and many other matters. We can review your policies,
practices and procedures to make sure they comply with all recent changes in labor and employment law, and that they 
represent “best practices” for your company. If you do not have all of the right policies, practices or procedures in place, don’t
worry -- we can work with you to develop them. After we have completed the review, you will know that you are doing all
that you can do to prevent or at least to minimize the likelihood of labor and employment problems occurring down the road. 

If you have any questions or concerns after reviewing the checklist, let us provide you with the information you need or help
you with your periodic review. Prior to completing this checklist, please contact your Fisher & Phillips attorney to determine
the preferred method to ensure that the responses are confidential and protected by the attorney-client privilege.

Documentation and Filing Systems

Does the company maintain and follow a written record retention and destruction policy? � �

Does the company maintain and know when to use “litigation hold” instructions? � �

Is a medical file maintained for each employee and kept separately from the personnel file? � �

Are employee files reviewed at least annually for compliance? � �

Application Stage

Are job openings posted internally? � �

Does the company retain copies of all classified employment ads? � �

Do the ads and applications contain Equal Employment Opportunity 
and/or Affirmative Action language? � �

Is there any language in ads or job descriptions that could be viewed as discriminatory? � �

Are job descriptions sufficiently tailored to include all essential job duties? � �

Has the employment application been reviewed by employment counsel in the last 12 months? � �

Does the company require a completed, signed application for employment for each applicant? � �

Does each applicant complete a “disclosure and authorization to obtain consumer reports” form? � �

Does each applicant sign a “consent to alcohol and drug testing” form? � �

Does the company test offerees for illegal drugs before they begin employment? � �

Are all offers of employment made subject to satisfactory background checks? � �

Are reference checks completed for all offerees? � �

Does the company send offer-of-employment letters and do they contain 
employment-at-will language? � �

Are any employment tests used? � �

Do employment tests comply with the Uniform Guidelines on Employee Selection Procedures? � �

Are managers trained to avoid making unlawful inquiries during interviews? � �

Does the company train managers to hire the best qualified applicants? � �

Employment Practices Review Checklist
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Yes No
New Hire Stage

Is a new hire checklist completed for each employee? � �

Does each new hire sign an Arbitration Agreement or jury trial waiver? � �

Is a new hire reporting form completed and submitted for each employee? � �

Is the I-9 form for a new hire completed within the required time limit?  � �

If direct deposit is used, does the company obtain a signed, employee authorization? � �

Is a document explaining the employee’s pay plan given to each employee? � �

Does the company have current emergency contact information for each employee? � �

For employees who are issued company property, does the company get a signed receipt for the property? � �

Do receipts for company property contain language authorizing the company to deduct, to the extent 
allowed by law, for loss, damage, or failure to return the property? � �

Is a current employee handbook given to each employee? � �

Is there a signed, dated acknowledgment of receipt for the handbook in each employee’s personnel file? � �

Is there a signed, dated acknowledgment of receipt for the No Harassment policy for each employee? � �

Is there a signed, dated acknowledgment of receipt for the No Harassment policy for each manager? � �

Is there a signed, dated acknowledgment of receipt for the Electronic Communications policy for each employee? � �

Does the company require evidence of automobile insurance for employees who drive in the course of their jobs? � �

Does the company conduct annual checks of driving records? � �

Does the company require employees who drive as part of their jobs to report changes in their driving status, 
such as suspensions or citations? � �

Does the company provide a comprehensive orientation program for new employees? � �

Does the company inform new employees about its position on unions? � �

Protecting Confidential Information and Valuable Relationships

Do employees who have access to confidential information execute confidentiality agreements? � �

Does the company mark important documents and computer data as “Confidential”? � �

Does the company limit access to confidential information on and off its computers to only those 
employees with a legitimate need to know? � �

Do employees with significant customer relationship responsibilities have agreements not to solicit 
customers after termination? � �

In states where permissible, do employees with access to your key business strategies have limited 
agreements not to compete? � �

Does the company have agreements preventing departed employees from recruiting their former coworkers? � �

Have you recently reviewed your agreements to make sure they comply with current law in all 
states in which you operate?  (One-size-fits-all rarely works for multistate companies.) � �

When an employee is terminated, does the company immediately delete the employee’s access to computers, 
phone systems and private property areas? � �

Does the company inspect the former office space of departed employees to ensure all files are intact and 
do not appear to have been pulled apart for copying? � �

Does the company conduct exit interviews with departing employees that include questions about confidential 
information, contact with clients and post-employment competitive intentions? � �

Does the company give or send departing employees copies of contracts with post-employment restrictions? � �

Is the company able to determine when an employee was accessing the company’s computer 
systems, what the employee accessed, and whether anything was printed or downloaded? � �

Is the company able to determine when an employee made off-hours access onto its premises? � �

Does the company use “teaming strategies” to ensure that all key clients are serviced by more than one 
employee so that no key client relationship is completely vulnerable to the departure of a single employee? � �

In states where appropriate, does the company update employee agreements when employees change job duties? � �

Is each employment agreement supported by “additional consideration”? � �



Fair Credit Reporting Act (FCRA)

Does the company periodically send a certification to consumer reporting agencies? � �

Does the company request a clear and conspicuous consent form to be signed by each 
employee before obtaining a report? � �

When FCRA issues arise, is the “Summary of Your Rights Under the FCRA” sent? � �

When FCRA issues arise, is the pre-adverse-action letter sent? � �

After adverse action, is the post-adverse-action letter sent? � �

Are the special procedures followed for using Investigative Consumer Reports? � �

Does the company counsel employees with access to FCRA information about its proper use? � �

Does the company dispose of FCRA or other sensitive employee information in a secure manner? � �

Wage and Hour Compliance

Has the company recently re-evaluated the status of any individuals treated as nonemployees such as
independent contractors, trainees, volunteers, or students? � �

Are all nonexempt employees paid at least the applicable minimum wage? � �

Are all nonexempt employees paid the proper overtime premium (including taking into
account commissions, bonuses, incentives and other kinds of pay)? � �

Does the company maintain accurate records of all hours worked by nonexempt employees 
(including things like breaks, meal periods, training and meetings, work done at home,
travel, work before and after scheduled hours, and so on)? � �

Has the company evaluated the status of any “comp time” system in use? � �

Are all deductions from pay covered by an agreement and permitted by law? � �

Has the company re-evaluated the status of executives and other employees treated as exempt? � �

Do salaried exempt employees receive the full salary with no improper deductions? � �

Does the company employ any minors and comply with child-labor requirements? � �

Is there a written pay plan for employees paid bonuses, commissions or incentive pay? � �

Employment Practices Review Checklist
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Nondiscrimination, Harassment, and Retaliation

Does the company have a written policy prohibiting discrimination, harassment and retaliation? � �

Does the company’s No Harassment policy include a specific complaint reporting procedure? � �

In the last 12 months, has an expert trained managers and employees about the company’s 
EEO, No Harassment and No Retaliation policies? � �

Are training session attendance sheets and handouts maintained? � �

Does the company have a procedure for ensuring comprehension of harassment training? � �

Does the company have an internal policy or procedure for investigating employee complaints? � �

Does the company investigate all negative comments and complaints, even if they arise in the 
course of another investigation or a termination? � �

Does the company inspect company premises for any materials that may violate the company’s  
No Harassment policies (including posters, graffiti, screen savers, etc.)? � �

Has the company reviewed day-to-day operating procedures and policies to eliminate discrimination 
on the basis of sex or pregnancy (e.g., leaves of absence or other benefits)? � �

Does the company consistently enforce dress and grooming policies? � �

Does the company have English-only policy? � �
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Family and Medical Leave Act (FMLA) 

Has the company determined if it is subject to the FMLA? � �

Does the company require employees to request medical leave in writing? � �

When employees request medical leave, does the company provide them with a “notice and designation form”? � �

When employees request medical leave, does the company require them to provide medical certification? � �

Does the company require employees on a medical leave to submit periodic status reports? � �

Are employees with workers’ compensation injuries placed on FMLA leave when appropriate? � �

Does the company have a written attendance policy? � �

Are managers trained to recognize when a leave request implicates the FMLA? � �

Does the company’s FMLA policy utilize a rolling 12-month period for leave availability? � �

Does the company properly designate and manage use of intermittent FMLA leave? � �

Does the company have a medical leave policy for employees who are ineligible for FMLA? � �

Does the company count light duty work as FMLA leave? � �

Does the company designate employees on Short Term Disability or on 
Workers’ Compensation as being on FMLA leave? � �

Does the company designate someone as being a “key employee” when designating their leave? � �

Does the company provide “qualifying exigency leave” for eligible employees? � �

Benefits

Do the company’s health insurance policies provide coverage equally for all illnesses and disabilities 
without regard to sex or pregnancy, and provide equal coverage for spouses? � �

Does the company allow for coverage of domestic partners? � �

Does the company provide proper notices under HIPAA and COBRA at the inception and termination 
of health plan coverage? � �

Does the company’s payroll system reflect the current year’s Social Security (FICA) taxable wage base limit? � �

Is the company prepared to properly notify employees of changes in health plans within 60 days 
of the start of your benefit year? � �

Is the company prepared to properly notify employees of material changes in your welfare plans 
within 210 days of the start of your benefit year? � �

Is the company prepared to properly disclose to employees the changes in contribution limits for 
retirement plans in the current year? � �

Has the company recently audited whether all wages are being captured and taxed properly for 
imputed income (e.g., insurance premiums beyond the federal dependent age cutoff of 23)? � �

Does the company intend to engage in timely Actual Deferral Percentage and Actual Contribution 
Percentage discrimination testing on its 401(k) plan(s) and cure any discrimination in favor of 
highly compensated employees by the IRS deadline to avoid excessive taxation? � �

Is the company prepared to meet the IRS deadline for distribution to employees of their excess deferrals 
and excess annual additions beyond the statutory maximum under your qualified retirement plan(s)? � �

Has the company issued COBRA notices to persons involuntarily terminated who would be covered 
by ARRA COBRA subsidy? � �

Immigration (IRCA) Compliance

Are valid, current I-9 forms maintained? � �

Does the company accept any expired documents (including passports) in filling out the I-9 form? � �

Are I-9 forms maintained in a separate file (not the personnel file)? � �

Is the I-9 file reviewed periodically to purge the I-9 forms of terminated employees? � �

Does the company keep I-9 forms for the proper retention period after termination? � �

Is there a tickler system to assure timely reverification? � �

Are any employees allowed to work without completing an I-9 form? � �

Are any employees required to present more than two documents? � �

Are managers trained about IRCA’s requirements? � �



Employment Practices Review Checklist

Immigration (IRCA) Compliance (continued)

Does the company review a terminating employee’s I-9 form as part of the exit process? � �

Is the company required to use E-Verify? � �

Is the company aware of the pitfalls in using the Department of Homeland Security (DHS) website for verification? � �

Does the company properly respond to notifications from the Social Security Administration 
regarding employees whose Social Security numbers do not match government records? � �

Does the company review letters regarding mismatched Social Security numbers to ensure that 
the same employees do not reappear on these lists year after year? � �

Does the company sponsor employees for temporary or permanent visa status?  � �

Yes No
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Safety Matters

Does the company comply with OSHA recordkeeping requirements (including the OSHA Forms 300, 
300A, and 301)? � �

Is the official OSHA poster on display? � �

Do driver applicants complete a request for check of driving record? � �

Does the company have any Commercial Drivers License (CDL) drivers? � �

Does the company use written safety instructions or manuals? � �

Does each employee sign an acknowledgment of receipt of safety rules? � �

Do employees receive regular training about safety matters? � �

Is all OSHA-required safety training completed and documented? � �

Is there a management official who has been assigned responsibility for safety and health compliance? � �

Has management been trained to properly respond to an OSHA or other inspection (e.g., building inspectors)? � �

Are company managers evaluated on their records for supporting the company’s safety programs? � �

Does the company have an emergency response plan? � �

Does the company have a crisis management team for catastrophic occurrences, fatalities 
and OSHA-related publicity? � �

Does the company have a Job Safety Analysis (JSA) for each job? � �

Is there a written Hazard Communication Plan? � �

Are Material Safety Data Sheets (MSDS) maintained for all hazardous chemicals used on premises? � �

Does the company have a Bloodborne Pathogens Plan? � �

Has the company determined whether employees are required to use any personal protective equipment (PPE)? � �

Does the company have a written certification of the hazard assessment for PPE? � �

Does the company pay for PPE? � �

Does the company conduct internal and external safety audits and hazard assessments of your facility? � �

Is there a work practice (i.e., tagging) for the removal of defective equipment? � �

Does the company have appropriate and adequate first aid supplies? � �

Is all electrical equipment properly marked? � �

Workplace Security  

Does the company have a “no weapons” policy that takes state “guns at work” laws into consideration? � �

Has the company recently reviewed its search policies to comply with new sate laws? � �

Does the company have a contingency plan for bomb threats or incidents of workplace violence? � �

Has the company had a security audit? � �

Does the company ever polygraph employees? � �

Does the company have a “disaster recovery hotsite”? � �

Are personnel, medical and financial files maintained in a secure area? � �

Does the company consistently enforce policies on solicitation, distribution and access to the premises? � �



Evaluation, Discipline, and Termination

Are all new hires subject to a trial or introductory period? � �

Are performance evaluations conducted for all employees? � �

Are managers trained to conduct performance evaluations? � �

Has the company reviewed its evaluation form to ensure that it achieves its purpose and does not 
create adverse evidence against the company? � �

Are managers trained about and evaluated on compliance with employment laws? � �

Are managers trained about and evaluated on documenting personnel and disciplinary actions? � �

Are employees allowed to comment on their performance evaluations? � �

Are employees required to sign their performance evaluations? � �

Is there a written progressive discipline system that limits the company’s discretion? � �

Does the company use a standard disciplinary warning form? � �

If performance is the terminable issue, has training or opportunity for improvement been offered? � �

Are employees given copies of all written discipline? � �

Does a single person review all terminations? � �

Are terminations compared to prior discipline for similar offenses? � �

Are exit interviews conducted for all voluntary terminations? � �

Are terminating employees asked to sign a waiver for the company to give future employment references? � �

Does the company direct all reference checks to a central person? � �

Are managers trained how to respond to requests for employment references? � �

Other Compliance Actions 

Are applicable federal and state employment law posters properly displayed? � �

Is the EEO-1 form completed and submitted annually? � �

Is the Vets-100 form completed and submitted annually? � �

Has the company reviewed EEO-1 forms to see if they indicate any trend in the representation 
of women or minorities in each EEO-1 job category? � �

Does the company maintain records summarizing (by race and sex) new hires, promotions, layoffs, 
transfers and discharges? � �

If your company performs services under federal contracts or subcontracts, does the company maintain
an appropriate applicant flow log (separate from personnel and applicant records)? � �

Does the company have an updated Affirmative Action Plan in effect? � �

Does the company maintain a log of open positions or job postings? � �

Does the company keep detailed records regarding why and how compensation decisions were made? � �

Does the company send letters to the State Employment Service or other recruitment sources about job openings? � �

Are company premises accessible to disabled applicants and employees? � �

Does the company make reasonable accommodations for disabled applicants and employees? � �

Does the company have an Employee Assistance Program (EAP)? � �

Does the company have any independent contractor arrangements? � �

Does the company have a formal grievance or problem-solving procedure? � �

Does the company consider your employee turnover to be excessive? � �

Is the company’s handbook up-to-date and an accurate reflection of actual company practices? � �

If a federal contractor, does the company inform employees of their rights under the NLRA? � �

Employment Practices Review Checklist
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About Fisher & Phillips LLP

Fisher & Phillips LLP represents employers nationally in labor, employment, civil rights, employee benefits and 
immigration matters. The firm has more than 225 attorneys and is one of the largest U.S. law firms to concentrate its
practice exclusively upon representation of employers in labor and employment matters. 

About this Checklist

This checklist provides only a general outline for an internal review of some labor and employment law policies, 
procedures and practices. The list is not an all-inclusive summary of necessary employment law forms or practices.
Important areas, such as those relating to COBRA, HIPAA, workers’ compensation, management development 
programs and other subjects are omitted from this checklist. The “correct” answers to these questions may depend on
multiple factors, including state and local laws and laws regulating a particular type of business. For a complete 
analysis, employers need to consider the nature of their businesses and the particular laws and regulations that apply.
This document is not intended to constitute legal advice. However, employers may find it helpful to review this general
outline with their labor and employment law counsel. Among other things, use of this checklist in conjunction with legal
counsel may serve to protect the responses under the attorney-client privilege. 
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Specter Unveils Revised EFCA Bill 
By Alec MacGillis 
September 15, 2009; 2:33 PM ET 
PITTSBURGH -- Sen. Arlen Specter, long the most closely-watched man in America when it comes to labor law reform, today 
embraced his latest role: as a passionate Democrat declaring that a rejiggered Employee Free Choice Act will pass this year. 
 
An hour before President Obama appeared at the AFL-CIO convention here to reaffirm his support for bill, Specter told hundreds of 
cheering union officials that by year's end Congress would pass labor law legislation that "will be totally satisfactory to labor." 
 
After his speech, Specter detailed the revised bill he has been crafting with Senate Democrats, the rough outlines of which have been 
trickling out for weeks. The revised measure would not include the most controversial provision -- allowing workers to organize by 
getting their co-workers to sign pro-union cards, instead of having to hold secret-ballot elections in the workplace. Unions argue that 
such elections are unfairly dominated by employer threats and intimidation, but the provision to drop the secret-ballot election has 
proved highly unpopular with conservative Senate Democrats. 
 
Instead, Specter said, the bill would try to make union elections more fair by sharply limiting the time between organizers' declaration 
that they have enough support to call an election and the day of the vote, to reduce the potential for employer intimidation. Organizers 
would also be guaranteed access to workers if employers held mandatory anti-union meetings on company time. And the penalties for 
employers who break labor law rules would be triple what they are today.   
 
The bill would also tweak its other major element, which has gotten less attention but is also anathema to employers -- mandatory 
arbitration for employers and unions who fail to reach a contract within a few months. As it stands, more than a third of newly formed 
unions never get a first contract and wither away, which is why labor supporters say mandatory arbitration is needed. But employers 
vigorously oppose having government-appointed mediators set contract terms. To allay employer concerns that unions would ask for 
the moon in hopes of the mediator splitting the difference, the revised bill would go with "last best offer arbitration" -- the approach used 
in baseball arbitration, in which the mediator has to pick one offer or the other, which encourages the negotiators to offer a reasonable 
deal. 
 
Specter told reporters that he was confident that this package would get the 60 votes needed to break a filibuster -- and not one more. 
No Republicans would vote for the bill, he predicted, but he was sure that every Democrat would vote against a filibuster, including 
conservative Democrats who were very wary of the initial "card check" bill, such as Blanche Lincoln (Ark.) and Ben Nelson (Neb.) He 
said he had spoken with both of them and while they did not say so explicitly, he was left with the impression that they would help break 
a filibuster, if not vote for the bill itself. 
 
Opponents of the legislation were less convinced. "What matters is not whether the AFL-CIO has cut a new backroom deal on the bill, it 
is whether it can be sold to Senate moderates who are worried about saving jobs, especially their own," said Steven J. Law, chief legal 
officer and general counsel at the U.S. Chamber of Commerce, in statement responding to word of the prospective bill. 
 
Specter's lead role in cobbling together the revised bill is just his latest incarnation on labor law reform. Near the end of the Bush 
presidency, he was the lone Republican to vote against a filibuster when Senate Democrats brought forward the bill. But as he started 
preparing for his primary reelection this spring, he came under sustained assault for his labor sympathies from employer groups and his 
likely conservative challenger. Feeling the pressure, he stunned union leaders by declaring on the Senate floor that he could not 
support, or even vote for cloture, on the card check bill as written. Labor leaders made clear that Specter would not be getting the 
support they had given him in the past, even when he ran against Democrats. 
But then came Spencer's switch to the Democratic Party -- and a rejoining of the labor fold. Today, the AFL-CIO backs him against his 
primary challenger, Joe Sestak. And in Pittsburgh, he touted not only the revised labor law bill, but also his past support for OSHA 
rules, the Davis-Bacon laws setting wages for government contracts, and action against trade violations such as the recent alleged rule-
breaking by Chinese tire manufacturers. He even declared that the single-payer option should be part of the health care debate, before 
adding that he thought a "robust" public option was the best way to go. 
 
He concluded his list of pro-labor positions with characteristic (and perhaps inadvertent) candor: "I realize that elections are won or lost 
with the support of the AFL-CIO," he said. "I thank you for your help in the past and will do my utmost to merit your support in the 
future." 
 
And a moment later with reporters, he seemed to make a joke about his changing positions -- and party affiliation. Asked if he was 
thinking of changing the name of the labor law bill to reflect its revised content, he said he was not. "At this point, I'm thinking of 
changing my own name," he said. 
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was struck down by the courts, these attempts to regulate Wal-Mart provide an excellent 
example of how unions are conducting their corporate campaigns. 

 
Further, Wal-Mart has been subject to massive class-action lawsuits alleging 

employment discrimination and violations of mandatory overtime laws. The union campaigns 
have also alleged that Wal-Mart has an anti-environmental record and has opposed port 
security. 

 
4. Conclusion 

 
The costs of fighting corporate campaigns through expensive media campaigns, costly 

legal fees, and lost customers can be overwhelming to many employers who do not have the 
extensive resources of Wal-Mart. Many employers have succumbed to the pressure exerted in 
the campaigns by acceding to union demands, and many others have decided to enter into card 
check and neutrality agreements voluntarily to avoid the costs of anticipated corporate 
campaigns. 
 
 B. Neutrality and Card Check Agreements 
 
  1. Defining Neutrality and Card Check Agreements 
 

 As employers have become more adept at and successful in opposing union organizing 
attempts under Board supervised elections, unions have sought alternative ways to organize 
employees. Unions are increasingly turning to neutrality agreements with employers as a 
preferred method of organizing. 

 
Generally, an employer that enters into a neutrality agreement with a union promises to 

be neutral or not to oppose union attempts to organize employees. The exact limitations on 
employer opposition to union organizing routinely vary under different agreements. Under some 
agreements, the employers may agree not to oppose the union actively. And under other 
agreements, the employers may create a partnership with the union whereby the employer 
grants the union access to company property, working time, or employee addresses and phone 
numbers to assist the union in its organizing efforts. 

 
Neutrality agreements usually contain a card check provision in which an employer 

agrees to recognize the union as the employees' collective bargaining representative if the 
union produces cards signed by a majority of the employees indicating that the employees 
authorize the union to represent them. 

 
Under current Board law, employers generally do not have to recognize a union that has 

obtained valid authorization cards from a majority of employees. Instead, they can insist on 
Board supervised, secret ballot elections in which the employees vote on whether they want 
union representation. However, under card check agreements, unions can avoid the election 
procedures and become the employees' bargaining representation merely by producing 
authorization cards signed by a majority of the employees. 
 

2. Benefits And Disadvantages of Neutrality Agreements 
 

 It is easy to see why unions prefer organizing under neutrality agreements. Obviously, 
unions will be more successful at organizing employees if they do not have to counter an 
employer election campaign that focuses on the downside of joining a union. While an 
employer cannot forfeit or waive its employees right to oppose a union, employee efforts to 



10 
Error! Unknown document property name. 

reject a union are rarely successful if they do not coincide with the employer's oppositional 
efforts. Unions also prefer card checks methods because they can be conducted quicker than 
normal Board elections. This is preferable because research shows that unions are less likely 
to succeed in longer campaigns. 

 
Unions also argue that neutrality agreements are preferable because they eliminate the 

possibility that an employer will engage in threats, intimidation, and retaliation aimed at 
thwarting unionization. According to the unions, employees will be more willing to join a union if 
they do not have to fear that they will be punished or lose their jobs for supporting the union. In 
contrast, critics of card check procedures and neutrality agreements counter that these 
methods allow unions to coerce and intimidate employees for support and that many 
employees will sign the authorization cards to avoid being harassed by union organizers. 

 
It is less clear, at least at first glance, why employers would agree to neutrality with 

unions. The most obvious reason why employers enter into neutrality agreements is to avoid 
the costs of conducting an anti-union election campaign or combating a union corporate 
campaign. Fighting these campaigns can result in costly attorney or consultant fees, lost 
customers or clients, and severed business relationships. Often it may seem easier and less 
costly for an employer to enter into a neutrality agreement than to fight the union. 

 
Another reason employers may enter into neutrality agreements results from bargaining 

issues arising in their other organized facilities. For example, if a company is involved in 
negotiations in a very important organized plant, which cannot afford a strike, the union may go 
to that company and agree to provide some benefit to the company at that facility in exchange 
for a neutrality agreement in the other non-union facilities. In some cases, unions will use the 
threat of a strike at a vulnerable union facility to force the company to agree to neutrality in its 
nonunion facilities. While neutrality is not a mandatory subject of bargaining, and therefore it is 
improper for the union to strike over that matter, savvy union negotiators have developed 
strategies to avoid the legal issues surrounding this matter and been successful in forcing 
companies to agree to neutrality in their non-union facilities due to their vulnerability in an 
organized facility. 

 
Some employers may also naively enter into neutrality agreements believing that this 

alleged "partnership" with the union may create a marketing advantage that is valuable in 
attracting new business. For example, in the automotive industry some factories choose not to 
oppose unionization because the union promised that their neutral position would allow them to 
obtain business from the unionized Big Three automotive manufacturers who will not do 
business with employers who oppose unions. Neutrality agreements may also put employers in 
the position to receive government benefits more easily in union-friendly states. For example, 
employers may be able to use union support in passing or defeating legislation or in securing 
favorable regulatory results or judicial settlements if they are party to a neutrality agreement. 
 

Some employers and unions enter into neutrality agreements for reasons that are 
antithetical to the purported purpose of the neutrality agreements, which is to secure union 
representation to provide for the welfare of the employees. In some recent neutrality 
agreements, employers have agreed not to oppose the unions if the unions agree in return to 
certain bargaining concessions. Thus, in such agreements, unions agree to certain bargaining 
priorities before they actually become the collective bargaining representatives of the 
employees. These bargaining priorities often may be inconsistent with the demands and 
interests of the employees. When this occurs, a conflict of interest arises from the union's 
agreement with the employer and its duty to represent the employees fairly. Unsurprisingly, 
some employees and right-to-work organizations are attacking these types of agreements as 
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unlawful under federal labor laws because they require unions to violate their duty of fair 
representation to employees and because they create a bargaining relationship in which 
employers unlawfully dominate or interfere with the union. 

 
Although neutrality agreements appear to offer some benefits to employers, most 

employers realize that these promises are illusory and that unionization and subsequent 
collective bargaining is going to be more costly than remaining union free. Collective bargaining 
and unionization increases labor costs, diminishes the attractiveness of the employer as a 
merger or takeover target, and often decreases productivity. Unionization also increases the risk 
of future work stoppages and their attendant losses. In addition, in many cases, the promises of 
increased business never materializes. Accordingly, an employer should do a cost-benefit 
analysis to determine whether the potential benefits of a neutrality agreement will offset the 
additional labor-related costs associated with unionization before entering into a neutrality 
agreement. 
 
  3. Legal Status 
 

Employers should also be aware that in September 2007, the Board decided the legality 
of neutrality agreements under the NLRA in Dana/Metadyne. Critics of neutrality agreements 
argued that the agreements are unlawful under the Act because an employer who enters into a 
neutrality agreement unlawfully recognizes the union as the employees' bargaining 
representative at a time when the union does not represent a majority of the employees. In 
Dana/Metadyne, the NLRB held that  where union recognition occurs via card check rather than 
election, immediately after union recognition, there is no bar to decertification unless the 
represented employees receive (1) notice of that union representation and (2) notice that they 
have a right for 45 days to file a decertification petition.  If, within the 45 days, represented 
workers present a petition with signatures from 30% of the workforce  favoring decertification, 
there will be an election.  The Board provided that these signatures may be collected either 
before or after the union gained recognition via a majority card check.  Further, the Board 
provided that this rule applies to balance employee freedom of choice with bargaining stability in 
the workplace regardless whether the majority card check for unionization resulted from a 
neutrality agreement or otherwise. 

 
VI. STEPS TO PREPARE 
 
 As discussed above, unions are becoming more effective at organizing employees by 
turning to alternatives such as corporate campaigns, neutrality agreements, and card check 
agreements. Further, if unions are successful at amending the NLRA by making it easier for 
unions to organize employees, it is likely that union organizing efforts will increase dramatically. 
The new methods unions are seeking to use are more effective because they can be carried out 
more secretly and quicker, thereby limiting an employers' response to the union activity. 
Accordingly, employers should take steps to limit the effectiveness of a union organizing 
campaign in advance of any actual knowledge of organizing activity. The steps an employer 
should be taking are discussed below. 
 
 A. Supervisor Training 
 
 It is important that supervisors understand the legal implications of their actions during a 
union organizing effort. More important is an understanding of what to look for and how to react 
to union organizing. Supervisors also need to understand that when they see this type of 
activity, it is their job to report it to the appropriate individuals in the company. Union avoidance 
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training should be varied and focused on different elements of running a union campaign 
depending on the sophistication of the supervisors. Preparation through role play training, a 
review of the legal issues, and an update on unions in general, places supervisors in a much 
better position to recognize union activity, respond to it, and report it to the employer so that 
appropriate action can be taken before a union campaign actually gets going. 
 
 B. Communication 
 

Prepare a systematic approach to communication. The most difficult issue to address in 
a union organizing campaign is the argument that "the company just, doesn't listen to us." While 
the union knows it cannot guarantee higher wages and benefits, it can show that the company, 
by law, must sit down and listen to the union and bargain in good faith. If the union is able to 
convince the employees that it will communicate employee issues to a company that does not 
already listen, then it can deliver on a promise. To defend against this powerful organizing 
argument, employers should ensure that they have a detailed communication program in place 
and hold those responsible for communicating accountable for failure to do so. 

 
C. Issues Resolution 
 

 In addition to an organized communications program, employers must ensure that the 
issues that are raised through the program are addressed. The only thing worse than failing to 
listen to employees is to ask them to raise issues and then fail to do anything about them. At 
that point, the employees feel like the employer has wasted their time. We recommend 
preparing a detailed plan to establishing multiple avenues for communicating issues, 
documenting the issues raised, preparing a strategy to address the issues, and documenting 
those resolutions. There are a variety of ways to implement such a program and to ensure 
accountability. 
 
 D. Pre-Campaign Strategy 
 

 Companies, that will likely be the targets of the union may want to prepare as if they will 
have a campaign, especially if a new political climate results in changes to the certification 
process as discussed above. In addition to adhering to the recommendations above, employers 
may want to make logistical preparations for union organization efforts. Since time is always an 
advantage to the employer, the fact that companies may soon be subject to a card check 
instead of a 42-day election period will make it even more critical for the employer to be ready 
to take action as soon as union activity arises. 
 

Obviously, the employer will need to know when union activity begins so that it can 
respond. The training discussed above will help prepare for that. Nevertheless, there are 
several other steps the employer can take to save precious time if it is faced with a union 
campaign and a card check election process. To prepare for a corporate campaign approach 
or request for a neutrality provision and card check (in the event the EFCA does not pass), the 
employer should consider retaining a public relations expert to assist it in responding to union 
efforts to discredit the employer. Further, an employer should prepare its board of directors for 
the union tactics of contacting them to make promises of additional business or veiled threats 
of bad publicity that could affect stock prices. Influential investors must be aware of the 
advantages that staying union free can provide the employer. 
 

Employers should also prepare their customers for any union efforts to enlist their help 
in putting pressure on the employer by explaining the advantage the employer can provide to 
the customer by remaining union-free. A target employer should also review any potential 
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bargaining unit issues it could face in a union campaign. The employer should make sure that  
job descriptions are accurate so that the appropriate employees are included and excluded 
from a potential bargaining unit. This will be especially important in the event the RESPECT 
Act is passed. 

 
The employer should also prepare the basic communications necessary for a card 

signing campaign with a legal explanation of why it is better off without a union. It is best to 
prepare these thoughts so that they can be quickly assimilated and discussed with the 
employees in some type of speech or other communication. Further, the employer should 
designate a campaign team who will be prepared to resist a card signing campaign. This team 
should prepare communications in advance and determine how the employer can best 
disseminate a message and maintain productivity. This will include determining where postings 
should be placed, how speeches could be organized without affecting productivity, etc. This 
team should also review security concerns including property boundaries, electronic policies, as 
well as several other policies that should be in place to assist the employer in handling a union 
organizing effort. 
 
VII. CONCLUSION 
 

 The labor movement was struggling – but it is rising again. It was backed into a corner 
and is fighting hard to survive. While it is implementing more sophisticated techniques such as 
highly organized corporate campaigns and legislative efforts, it is also returning to the basics, 
especially in light of the emphasis of grass roots organizing by "Change to Win." In addition to 
the high tech tactics, union organizers are simply working harder. They are meeting with 
employees, sending them letters, trying to find a message that resonates, and targeting groups 
that are more susceptible to their message. In particular, they are targeting minorities and 
immigrants. 
 

It is no secret that employers are better prepared to defeat an organizing campaign 
when they have time to react to a union effort by carefully explaining the employees options. 
When this happens, the employer generally wins. Unions understand this and have worked 
hard to decrease the amount of time companies have to respond. In years past, the unions 
focused on "stealth" campaigns where employees did not openly campaign until they had 
enough support to file a petition. 

 
While this effort achieved some success, the unions know it is too difficult to keep an 

organizing effort a secret. Accordingly, the unions have focused their efforts on using legislative 
efforts to limit the time an employer has to respond. Much of this focus is now evident in the 
union's efforts to pass the Employee Free Choice Act. If the union is successful in getting some 
form of the Employee Free Choice Act passed, it will be the most significant change in labor 
relations in several decades. 

 
Accordingly, companies must get ready. Even if the Employee Free Choice Act does not 

pass, the steps companies can take to prepare for such a change will not be wasted. 
Supervisor training, improved communication, and issues resolution are steps companies 
should be taking regardless. If these matters are approached with serious effort and the 
employer continues to follow through, this preparation can help the employer avoid the 
manifestation of issues that result in union organizing efforts, or at the very least, put the 
employer in a much better position to oppose the organizing efforts and to win. 
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APPENDIX - SCRIPTED WORDS* 
 

OUR EMPLOYEE RELATIONS PHILOSOPHY 
 

We at [Employer] are dedicated to continuing what we believe to be an excellent 
employee relations program.  We will do our best to maintain good working conditions, 
competitive wages and benefits, open communications, and employee involvement. 
 

Over the years, our Company has earned a fine reputation in our industry.  We know 
that our reputation is a direct result of the loyalty, commitment, and continued efforts of our 
employees.  We will continue to look to our employees for ideas about how to improve all areas 
of our business – areas like customer service, safety, efficiency, and employee relations. 
 

Our facility is a non-union operation, and we prefer to remain that way.  Our non-union 
status allows us to deal directly with our employees – rather than through some third party – and 
to treat you as individuals.  We sincerely believe that a crucial part of our success, and of the 
job security of all of us, is in maintaining cooperative and harmonious relationships between the 
Company and our employees. 
 

MAINTAINING NONUNION STATUS – SUPERVISORY GUIDELINES 
 
I. GENERAL 
 
 Our success depends on all employees, management and non-management, working in 
close harmony.  Unions may interfere with and even destroy that harmony by creating an 
adversarial relationship between management and employees represented by the union. 
 
 Because of the adversarial relationship created by unions, it is our objective to deal with 
its employees on a direct, personal basis in a nonunion setting.  It is Company philosophy to 
adhere to the fundamental principle of fair, honest dealings with employees.  Good employee 
relations and human dignity on the job are cornerstones on which the Company was built and 
has grown. 
 
II. COMMUNICATIONS 
 

A. Management Employees - The Company's non-union position shall be 
communicated to all management employees.  Each shall fully understand that it is 
his/her responsibility to help carry out the Company objective of remaining nonunion. 

 
B. Sales, Operations and Clerical Employees - The Company's non-union position shall 

be communicated to all sales, operations and clerical employees as follows: 
 

1. Initial Induction - Each new employee shall be read the short version non-union 
statement (see Attachment #1). 

 
 
 
*NOTE:  After January 1, 2010, employers in Oregon cannot conduct mandatory meetings at 
which the employer promotes anti-union views. 
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2. Employee Group Meetings - Company's non-union policy, dangers of signing a 
union authorization card and other related information will be verbally 
communicated to all employees periodically (Attachment #2*). 

 
III. RESPONSIBILITY 
 

A. The Senior Vice President of Operations has the primary responsibility of 
maintaining our non-union status. 

 
B. The Director of Human Resources has responsibility of ensuring that all phases 

of human resources administration are available to assist each location 
administering this policy. 

 
C. On-site management at all locations have responsibility for administering and 

complying with this policy regarding employees within their jurisdiction. 
 
IV. MANAGEMENT TRAINING 
 
 All management employees will be trained in positive employee relations practices and 
union avoidance.   
 
Attachments: #1 - Statement to New Employees 
   #2 - Statement of Unionism for Use in Orientation Meetings and Employee Group 
          Meetings 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

*NOTE:  Attachment #2 may be paraphrased or shortened to meet a manager's speaking style; 
however, the meaning must not be changed because legal counsel has approved the legality of 
the statement. 



3 
Error! Unknown document property name. 

ATTACHMENT #1 
 

STATEMENT TO NEW EMPLOYEES 
                                   
 You are now employed by __________________. We have told you what you can 
expect from your Company and what the Company expects from you.  We have one more 
statement to make, and it is very important.  In fact, so there can be no misunderstanding, it will 
be read. 
 
 We do not know your feelings toward labor unions and we want to make it clear that we 
are not asking you to tell us.  Those feelings are confidential and up to you.  We do, however, 
want you to know the Company's position concerning unions.  First of all, we do not have any 
type of union, don't want one and - certainly do not expect  to have one.  Secondly, we believe 
that the employees of this Company will be better off without having a union in this facility, and 
for that reason we are opposed to its coming into this location. 
 
 If you have a problem or complaint, take it by way of our Company's complaint 
procedure to your manager, where it can be worked out on a direct and personal basis rather 
than through a third party.  Our complaint procedure provides you with a step-by-step outline for 
resolving any problems directly. 
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ATTACHMENT #2 
 

STATEMENT OPPOSING UNIONS 
 
(To be read during orientation meetings and periodically at employee group meetings.) 
 
 Because of our Company's experience and the experience of many others in our 
industry, we are opposed to the unionization of this location. 
 
 We believe that having a union is NOT in your best interest.  We think you should also 
be opposed to unions for the following reasons: 
 

A. Unions can cost you a great deal of money: 
 

1) Union initiation fees and dues - today approximately $500.00 annually. 
2) Fines and assessments - Yes, unions can fine you for violating their rules and 

can assess you for reasons you may not support. 
3) Lost wages during strikes - If the union calls a strike, the Company will not pay 

you during a strike and a striker cannot draw unemployment benefits in this 
state. 

 
B. Violence, tension and stress often occur during union campaigns and strikes, 

turning friend against friend, neighbor against neighbor and, sometimes, relative 
against relative. 

 
C. You lose your right to deal with management on a direct, personal basis, you give 

up your individual right to speak for yourself on matters concerning wages, hours 
and working conditions. 

 
D. Unions may try to boycott (urging customers not to buy) Company products; this 

could lead to employee layoffs. 
 
E. In some unions, there is corruption and ties with organized crime. 
 
F. Even if a union wins a union election and represents you, there is no guarantee of 

improvements.  All the law says is that a company must "bargain in good faith."  
Employees could get more, things could stay the same or employees could get less. 

 
 Unions drive a wedge that stifles teamwork between management employees and non-
management employees.  Remember, all of us are employees of the same Company.  We all 
need to work together as a team; striving to make the best quality product at the lowest cost 
possible to help the Company make a profit which, in turn, provides us all with better job 
security. 
 
 If a union tries to organize this location, a union organizer or pro-union employee will try 
to get you to sign a card similar to the one shown on the screen.  (Show transparency on the 
screen.)  Follow along as I read the language on the screen.  Notice the union wants your 
signature.  Why do they want your signature?  It makes the card a legal contract, binding in a 
court of law.  Unions have even used these cards to try to organize a facility without having a 
secret ballot election.  Do you want to risk that happening? 
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  Unions will just about say or do anything to get you to sign a union card.  They might use 
misleading statements such as: 
 
_ "You're the only one who hasn't signed up." (Rarely ever true.) 
_ "Signing a union card is only to get a vote." (Rarely ever true.) 
_ "The Company will never know if you sign this card." (May not be true.) 
_ "Signing a card is only to get more information." (Only partially true.) 
 
  We encourage you not to sign a union card; however, if you think you want to sign a 
union card get all the facts before you sign. No one should ever sign a union card until he or she 
has read every word on it, knows what each word means and is prepared for unionization.  We 
are always available to answer any of your questions about unions or card signing. 
 
  Today, unions represent only about 8% of employees in the private sector and only 14% 
of all employees.  That includes union members who work for federal, state, county and city 
governments.  One must ask the question, "If unions are so good, why do less than 15% of all 
employees in the United States belong to unions?" 
  
  We have always provided employees with competitive wages and benefits. These 
wages and benefits have been provided without any employees having to pay anyone to 
bargain for them to get wage increases or improved benefits.    
 
  We think we have a great relationship between management and non-management 
employees and we want this relationship to continue.  It is our intent to treat you with dignity and 
respect.  If you ever have any problems or complaints, we encourage you to use the Company's 
complaint procedure to get them resolved. 
 
  Thank you for your attention, and we hope you will never see the need to want a union 
here. 
 
 
 




