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Disability Accommodations

Source of Protections
 The Americans with Disabilities Act (ADA)
 State Equivalents:
 The Alaska Human Rights Act
 Oregon’s Civil Rights Statute ORS 659A
 The Washington Law Against Discrimination

What Does the Law Require?
1. Employers must provide “reasonable accommodations” to
“qualified employees with disabilities” to allow them to perform the
“essential functions” of their positions, unless doing so would cause
“undue hardship” to the employer.
2. Once the employer is aware (or should be aware) that an employee
may have a disability that impairs their ability to perform their job,
the employer must initiate the dialogue referred to as the
“interactive process” to determine whether any reasonable
accommodations are available.

What Does It Mean to Be a “Qualified”
Employee Under the ADA?

 An employee must have the “requisite skill, experience, education, and
other job-related requirements” of the position and be able to perform
the “essential functions” of the position—with or without reasonable
accommodations.

What Is a Disability?
A person can show that they have a disability in one of three ways:
1. The person has a physical or mental condition that substantially limits
one or more major life activities;**
2. The person has a history of a disability; or
3. The person is subject to an adverse employment action and is believed to
have a physical or mental impairment that is not transitory (lasting or
expected to last 6 months or less) and minor (even if they do not have
such an impairment).
**Note: The entitlement to accommodation is only triggered by an actual
disability.

What is an “Essential Function”?
 An “essential function” is a fundamental job duty of the position, not an
employee’s marginal duties.
 An employer may consider a function essential because:
 it is the reason that the position exists
 only a limited number of employees can perform that function
 it is a specialized function and the employee was hired because of their expertise
or ability to perform that function

What Is a Reasonable Accommodation?
Reasonable accommodations include:
a modification or adjustment to a job, the work environment, or the way things
usually are done that enables an individual with a disability to perform essential job
duties, including eliminating non-essential job duties;
physically modifying the way the job is performed; providing aids to assist the
employee with the job;
altering a schedule;
transferring to a light duty position if light duty is offered; or
transferring to an open position.

What About Leave as an Accommodation?
 The EEOC’s ADA guidance states that an unpaid leave is a form of
reasonable accommodation an employer should consider.
 How much leave is “reasonable” will likely be determined on a case-bycase basis using an individualized assessment.
 The EEOC and many federal courts take the position that an indefinite
leave of absence with no reasonable estimate of when an employee can
return to work is an undue hardship, and therefore not required.

What Is an Undue Hardship?
 Requires "an individualized assessment of current circumstances that show
that a specific reasonable accommodation would cause significant difficulty
or expense.”
 Employers should consider the following factors:
 The nature and cost of the accommodation needed
 The facility's overall financial resources and number of employees
 The employer’s overall financial resources, size, employee headcount, and type and location
of facilities (if the facility that is evaluating the request is part of a larger entity)
 The employer's type of operations, including the geographic separateness and the
administrative or fiscal relationship of the facility involved in making the accommodation
 The impact of the accommodation on the facility's operations

COVID-19 Accommodation via ADA
Answer: MAYBE!
 Will depend on individualized facts, and whether the employee is substantially
limited in a major life activity.
 Examples:
YES: An individual diagnosed with COVID-19 who experiences ongoing but
intermittent multiple-day headaches, dizziness, brain fog, and difficulty
remembering or concentrating, which the employee’s doctor attributes to the
virus.
NO: An individual who is diagnosed with COVID-19 who experiences congestion,
sore throat, fever, headaches, and/or gastrointestinal discomfort, which resolve
within several weeks, but experiences no further symptoms or effects.

Religious Accommodations

Source of Protections
 Under Title VII (and its state equivalents) prohibitions on religious
discrimination have been recognized to include refusing to
accommodate an employee's sincerely held religious beliefs or practices
unless the accommodation would impose an undue hardship.
 The definition of undue hardship is “more than a minimal burden on
operation of the business” – so slightly different than under the ADA.

What Is a Religious Belief?
 A theistic or non-theistic belief system that
addresses fundamental questions of existence
and morality.
 A religion need not be traditional, old, logical,
or formally organized.
 The individual believer’s belief, observance,
and practice need not be officially recognized
by any particular organized religion.

Examples of Requests for Accommodation
of a “Religious” Belief or Practice
 A Catholic employee requests a schedule change so they can attend church
services on Good Friday.
 A Muslim employee requests an exception to the dress and grooming code
allowing her to wear her headscarf.
 An employee claims that the Bible teaches them that their body is a temple
of God and is a living temple or that it is their duty/obligation to shield their
body from foreign substances.

What Is NOT a Religious Belief?

 Political, social, and economic philosophies
 Personal preferences

When Is a Religious Belief Sincerely Held?
 Sincerity is subjective, so, in most circumstances, an employer should
presume the employee’s belief is sincerely held.
 A religious practice may be sincerely held by an individual even if newly
adopted, not consistently observed, or different from the commonly
followed tenets of the individual's religion.
 Factors that may overcome the presumption of sincerity include:
 Actions markedly inconsistent with a professed belief
 An attractive accommodation likely sought for secular reasons
 Suspect timing of the request

What is a Religious Belief, Observance, or
Practice?
 Religious observances or practices include:
 Attending worship services or praying
 Wearing religious garb or symbols
 Adhering to certain dietary rules
 Proselytizing or other forms of religious expression

 Determining whether a practice is religious turns not on the nature of
the activity, but on the employee’s motivation.

CAUTION: The same practice might be engaged in by one person for
religious reasons and by another person for purely secular reasons.

When Must a Religious Belief, Observance, or
Practice Be Accommodated?
 Reasonable accommodation should be granted for
terms and conditions of employment that conflict
with an employee’s religious beliefs, observances,
or practices unless the accommodation creates an
“undue hardship.”

When Does an Accommodation Pose an
“Undue Hardship”?
 The following factors are relevant to determining if the employer can prove an
accommodation would be more than a de minimis cost or impact:
 The type of workplace
 The nature of the employee’s duties
 The identifiable cost of the accommodation in relation to the size and operating
costs of the employer
 The number of employees who will, in fact, need a particular accommodation
 Increased risk of harm to the employee or others
 Increased security risk
 Increased burden on other employees
 Conflict with union seniority rules

What if the Requested Accommodation Would
Violate a Collective Bargaining Agreement?
 The Employer could DENY on the basis of an undue hardship.
A proposed religious accommodation poses an undue hardship
if it would deprive another employee of a job preference or
other benefit guaranteed by a bona fide seniority system or
collective bargaining agreement.
 Other examples where courts have found an undue hardship
where the accommodation would:
 Impair workplace safety
 Diminish efficiency in other jobs
 Cause coworkers to carry the accommodated employee’s share of
potentially hazardous or burdensome work

Does an Employer Have to Provide the
Employee’s Preferred Accommodation?
 No. Where there is more than one reasonable accommodation that would
not pose an undue hardship, the employer is not obliged to provide the
accommodation preferred by the employee.
CAUTION: An employer’s proposed alternative accommodation will not be
“reasonable” if:
 A more favorable accommodation is provided to other employees for non-religious
purposes
 If it requires the employee to accept a reduction in pay rate or some other loss of a
benefit or privilege of employment and there is an alternative accommodation that
does not do so

What Are Common Methods of Religious
Accommodation in the Workplace?
 Scheduling changes, voluntary substitutes, and shift swaps
 Changing an employee’s job tasks or providing a lateral transfer
 Making an exception to dress and grooming rules
 Use of the work facility for a religious observance
 Accommodations relating to payment of union dues or agency fees
 Accommodating prayer, proselytizing, and others forms of religious expression
REMEMBER: If accommodations are not possible, the employer may consider
providing a leave of absence as a final step before separation

What if Co-workers Complain About an
Employee Being Granted an Accommodation?
 Religious accommodations that infringe on a co-worker’s ability to
perform their duties, infringe on a co-worker’s rights, or subject coworkers to a hostile work environment will generally constitute undue
hardship.
 General disgruntlement, resentment, or jealousy of co-workers is not an
undue hardship.

Special Entitlements for Pregnant Workers

Pregnancy Accommodation
 Pregnancy-related limitations can be considered a disability under the
ADA and entitled to the same accommodations process.
 In addition, where light duty and other accommodations are made
available to non-pregnant employees, it can be considered
discriminatory to deny the same benefits to pregnant workers. Young v.
UPS

Pregnancy Accommodation
 Examples of Pregnancy-Related Accommodations:
 Temporarily redistributing marginal responsibilities
 Altering how an essential or marginal job function is performed (e.g., modifying
standing, climbing, lifting, or bending requirements)
 Modification of workplace policies
 Purchasing or modifying equipment and devices
 Light duty or modified work schedules
 Granting leave (which may be unpaid leave if the employee does not have
accrued paid leave) in addition to what an employer would normally provide
under a sick leave policy for reasons related to the disability

Pregnancy Accommodation – Washington
 House Bill 2266 became effective on June 11, 2020
 Adds presumptively reasonable accommodations for pregnant employees (and
no hardship exceptions), where no medical certification may be required for:





Frequent, longer, or additional restroom breaks
Modified food or drink policies
The ability to sit more frequently
Not to lift objects over 17 pounds

 Certification still permissible for:





Job restructuring including:
Scheduling flexibility for prenatal visits
A temporary transfer to a less strenuous or less hazardous position
Any further accommodation needed by the employee

Best Practices and Helpful Tools

Update Your Policies
 Make sure your policies address accommodations issues beyond
disability accommodation.
 Have a clear process for requesting accommodations – and that process
could be unique to the kind of accommodation needed.
 For example: Accommodations@Company.com

 Washington employers consult the Attorney General’s Guide on
Pregnancy Accommodation available online at:
https://www.atg.wa.gov/pregnancy-and-breastfeedingaccommodations

Educate Your Teams – The WHOLE Team
 Employees should be aware of the
company’s commitments to
accommodation and know what to do if
a potential need arises.
 Managers, especially, should know
enough about these protections to
“spot” the issue even if they aren’t the
point of contact for requesting
accommodations.

Be Ready: Have a Developed Process
 Be clear about who is responsible for each step.
 Consider having forms, such as medical certification forms, on hand.
 Make sure forms are narrowly tailored to elicit only the necessary information
 Include Genetic Information Nondiscrimination Act (GINA) disclaimer
 Ideally, work with qualified counsel to approve

 Anticipate issues where employee may not request accommodation but
response is triggered – for example, if an employee is unable to return
from FMLA leave.

Be Prepared to Revise, Adjust, or Discontinue
 The EEOC’s guidance says employers need to remain “receptive” to
requests for different or additional accommodations.
 The interactive process isn’t static so should be ongoing, as needed.
 The effectiveness of a particular adjustment, or the needs of an
employee, are likely to change or end.
 Consider including timelines for follow-up and/or revisiting.
 Take care not to overstep in requesting additional documentation or
recertification.

Have Accurate, Up-To-Date Job Descriptions
 So many of the issues related to accommodation require
that both parties are clear about what the essential
functions of the job are and are not.
 When job descriptions are out of date or inaccurate it can
undermine the process or, worse, fuel misunderstandings
and disputes.
PRACTICE TIP: Consider incorporating the job description
into performance review processes for easier and more
frequent updating, and better input from both employees
and managers about what is and isn’t part of the job.
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